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Judgment
Thottathil B.Radhakrishnan, 3J.

.These appeals by primary agricultural credit
societies registered and classified as such under
the provisions of the Kerala Co-operative
Societies Act, 1969, for short, 'KCS Act', relate
to exemptions claimed by them with reference to
section 80P(4) of 1Income Tax Act, 1961;
hereinafter, 'IT Act'. 1Issues are also raised
relating to the validity or otherwise of the

returns filed by the assessees beyond the period
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stipulated under section 139(1)/(4) or section
142(1) /148 for the purpose of deciding exemption
under section 80P of the IT Act. Incidental
issues relating to doubtful debts proportionate
to the gross total income and the status of rural
branch to claim deduction referable to section 36

(1) (viia) of the IT Act are also raised.

2 .Heard Snr.Adv.Firoze B.Andhyarujina and
Snr.Adv.T.M.Sreedharan and other Tearned
advocates for the appellants and
Snr.Adv.P.K.R.Menon, lTearned senior standing

counsel for the Government of 1India (Taxes)
assisted by Adv.Jose Joseph, standing counsel for

Income Tax Department and Adv.Ajay V.Anand.

3.ITA.N0.212 of 2013 was admitted on 21.11.2013 and
the following substantial questions of Taw were
formulated at the time of admission for

consideration:

A)whether on the facts and in the

circumstances of the case under
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consideration, the Tribunal 1is correct in
Taw 1in deciding against the assessee, the
issue regarding entitlement for exemption
under section 80P, 1ignoring the fact that
the assessee 1i1s a primary agricultural

credit society?

B)Whether the Tribunal is justified 1in
denying the exemption under section 80P of
the Income Tax Act, 1961, on the mere ground

of belated filing of return by the assessee?

Cwhether a return filed by the assessee
beyond the period stipulated under section
139(1)/(4) or section 142(1)/148 can be held
as non est 1in Tlaw and 1invalid for the
purpose of deciding exemption under section

80P of the Income Tax Act, 19617

D)Whether the Tribunal 1is correct in Taw or
is justified 1in restricting the provisions
for bad and doubtful debt at the 7.5% of the

gross total income, on the reason that the
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assessee is not entitled for the status of
rural branch to claim 10% of the aggregate
average advances as bad and doubtful debt,
under section 36(1)(viia) of the Income Tax

Act, 19617

4 .Thereafter, noticing that all the captioned
appeals give rise to the same questions of Tlaw,
the other appeals were also admitted on the
substantial questions of Tlaw as framed 1n
ITA.N0o.212 of 2013 and those substantial
guestions of law were 1incorporated into the other

appeals as well.

5.Before proceeding further, we may note that the
Income Tax Appellate Tribunal also proceeded to
decide many of the fundamental issues as 1if they
are common to all these cases. Some of the
matters before the Tribunal were either bunched
up and decided in one go, while the others were
rendered following the earlier decisions on the

same issue.
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6.0f prime importance is the plea of the appellants
that they are primary agricultural «credit
societies and are, ‘therefore, eligible to
exemption in terms of sub-section 4 of section
80P of the IT Act. The characteristics of the
appellants as primary agricultural credit
societies including the fact that they are
registered under the KCS Act and that their fund
management is in terms of the regulatory
directions of the Registrar of Co-operative
Societies and other aspects are referred to, to
show that all the appellants are eligible to the
exemption provided for through section 80pP(4) of
the IT Act. we will detail the relevant statutory
provisions as pointed out by the learned senior
counsel for the appellants as we proceed with the

consideration of the issue in this regard.

7.Submissions were also made on the questions
raised relating to the belated filing of returns.
Some of the cases are those were returns were
filed belatedly; some relate to claim of

exemption after best of judgment assessments;
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and, yet another group relates to cases where
notices were issued under sections 147 and 148 of
the IT Act which may have a bearing on the

question of delay.

8.0n behalf of the department, it 1is argued that
the Tribunal was justified in holding that the
appellants are not entitled to exemption in terms
of section 80P(4) and therefore, they fall into
the tax net by virtue of section 80((1), subject
only to the permissible deductions under sub-
section 2 of section 80P. The findings of the
Tribunal are sought to be supported also as
regards the belated filing of returns and claim
for exemption. It 1is argued that the appellants
are, essentially, Co-operative Banks; and, not
merely primary agricultural credit societies; and
hence the appellants' plea as to exemption under

section 80P(4) is unfounded.

9.Section 80P of the IT Act deals with deduction in
respect of income of co-operative societies. Sub-

section 1 of that section provides that where, 1in
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the case of an assessee being a co-operative
society, the gross total 1income 1includes any
income referred to 1in sub-section 2 of that
section, there shall be deducted, in accordance
with and subject to the provisions of section
80P, the sums specified in sub-section 2 thereof,
in computing the total income of the assessee.
Sub-section 4 of section 80P provides that the
provisions of section 80P shall not apply 1in
relation to any co-operative bank other than a
primary agricultural credit society or a primary
co-operative agricultural and rural development
bank. This provision in sub-section 4 of section
80P means that the provisions of section 80P
shall not apply to a primary agricultural credit
society. Hence, the levy of tax in terms of the
provisions of section 80P does not apply to a

primary agricultural credit society.

10.The terms 'co-operative bank' and 'primary
agricultural credit society'; for the purpose of
sub-section 4 of section 80P of the IT Act, shall

have the meanings respectively assigned to them
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in Part VvV of the Banking Regulation Act, 1949;
for short; BR Act, going by Explanation (a)
occurring after section 80P(4) of the IT Act. For
the purpose of that sub-section, 'primary co-
operative agricultural and rural development
bank' 1is defined to mean what 1is stated 1in

Explanation (b) to Section 80P(4) of the IT Act.

11.Part vV of the BR Act carries section 56 of that
Act, which ©prescribes modifications to the
provisions of the BR Act 1in their application and

in relation to co-operative societies.

12.'Co-operative bank' is a term defined in section
5(cci) of the BR Act to mean, inter alia, a
primary co-operative bank. A primary co-operative

bank 1is a co-operative society other than a

primary agricultural credit society, going by
clause (ccv) of section 5 of the BR Act.
Therefore, a primary agricultural credit society
is not to be treated as a primary co-operative
bank and therefore, not to be reckoned as a co-

operative Bank. Wwe state this here and now to
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point out that the appellants which are primary
agricultural credit societies are not of such
type that they would fall for consideration as a
co-operative bank for the purpose of sub-section
4 of section 80P of the IT Act. Resultantly, the
consequential legal implication is that a primary
agricultural credit society is one among the two
types of institutions which gain the benefit of
sub-section 4 of section 80P to ease themselves
out from the coverage of section 80P. The
argument advanced on behalf of the Revenue, to

the contrary 1is repelled.

13.Reverting to section 5(cciv) of the BR Act;
"primary agricultural credit society' means a co-
operative society, the primary object or
principal business of which 1is to provide
financial accommodation to 1its members for
agricultural purposes or for purposes connected
with agricultural activities (including the
marketing of crops; and the bye-Taws of which do
not permit admission of any other co-operative

society as member. However, the provisions 1n
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sub-clause 2 of section 5(cciv) shall not apply
to the admission of a co-operative bank as a
member by reason of such co-operative bank
subscribing to the share capital of such co-
operative society out of funds provided by the
State Government for the purpose. This 1is the
effect of the proviso occurring after sub-clause
2 of section 5(cciv) which 1is referred to herein
only for continuity, though we are not really
concerned with the effect of that proviso.
Keeping in mind that 'primary agricultural credit
society' is defined with reference to the term
'co-operative society'; reverting to section 5
(cciia) of the BR Act, it can be seen that for
the purpose of that Act, 'co-operative society'
means a society registered or deemed to have been
registered under any Central Act for the time
being in force relating to the multi-State co-
operative societies, or any other Central or
State Tlaw relating to co-operative societies for

the time being in force.

14.In all the <clauses referred to above, the
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legislative tool wused 1is 'means'; and not

"includes'. Therefore, when the term co-
operative society' 1is defined to mean, inter
alia, a society registered under any State Tlaw
relating to co-operative societies for the time
being 1in force; one such 1is a co-operative
society for the purposes of the BR Act and if
that co-operative society satisfies the
definition of "'primary agricultural credit
society', it would be one to which the exemption

as per sub-section 4 of section 80P of the IT Act

would apply.

15.Appellants 1in these different appeals are
indisputably societies registered under the
Kerala Co-operative Societies Act, 1969, for
short, KCS Act and the bye-Taws of each of them,
as made available to this Court as part of the
paper books, clearly show that they have been
classified as primary agricultural credit
societies by the competent authority under the
provisions of that Act. The Parliament, having

defined the term 'co-operative society' for the
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purposes of the BR Act with reference to, among
other things, the registration of a society under
any State law relating to co-operative societies
for the time being; it cannot but be taken that
the purpose of the societies so registered under
the State Law and 1its objects have to be
understood as those which have been approved by
the competent authority under such State Tlaw.
This, we visualise as due reciprocative
Tegislative exercise by the Parliament
recognising the predominance of  decisions
rendered under the relevant State Law. 1In this
view of the matter, all the appellants having
been classified as primary agricultural credit
societies by the competent authority under the
KCS Act, it has necessarily to be held that the
principal object of such societies 1is to
undertake agricultural credit activities and to
provide Tloans and advances for agricultural
purposes, the rate of interest on such loans and
advances to be at the rate fixed by the Registrar
of Co-operative Societies under the KCS Act and

having 1its area of operation confined to a
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village, panchayat or a municipality. This is the
consequence of the definition clause in section 2
(oaa) of the KCS Act. The authorities under the
IT Act cannot probe into any issue or such matter

relating to such applicants.

16.The position of Tlaw being as above with
reference to the statutory provisions, the
appellants had shown to the authorities and the
Tribunal that they are primary agricultural
credit societies 1in terms of clause (cciv) of
section 5 of the BR Act, having regard to the
primary object or principal business of each of
the appellants. It 1is also clear from the
materials on record that the bye-laws of each of
the appellants do not permit admission of any
other co-operative society as member, except may
be, in accordance with the proviso to sub-clause
2 of section 5(cciv) of the BR Act. The different
orders of the Tribunal which are 1impeached 1in
these appeals do not contain any finding of fact
to the effect that the bye-Taws of any of the

appellant or its classification by the competent
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authority under the KCS Act is anything different
from what we have stated herein above. For this
reason, it cannot but be held that the appellants
are entitled to exemption from the provisions of
section 80P of the IT Act by virtue of sub-
section 4 of that section. In this view of the

matter, the appeals succeed.

17.In the Tight of the aforesaid, we answer
substantial question 'A' 1in favour of the
appellants and hold that the Tribunal erred 1in
law 1n deciding the 1issue regarding the
entitlement of exemption wunder section 80P
against the appellants. we hold that the primary
agricultural credit societies, registered as such
under the KCS Act; and classified so, under that
Act, 1including the appellants are entitled to

such exemption.

18.Questions B and C relate to denial of exemption
on ground referable to belated filing of return,
that 1is to say, returns filed beyond the period

stipulated under section 139(1) or section 139
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(4), as the case may be, as well as section 142
(1) or section 148, as the case may be. There are
no cases among these appeals where returns were
not filed. There are cases where claims have been
made along with the returns and the returns were
filed within time. Still further, there are cases
where returns were filed belatedly, that is to
say, beyond the period stipulated under sub-
section 1 or 4 of section 139; and, there are
also returns filed after the period with
reference to sections 142(1) and 148 of the 1IT

AcCt.

19.Section 80A(5) provides that where the assessee
fails to make a claim in his return of income for
any deduction, 1inter alia, under any provision of
Chapter VIA under the heading “C.-Deductions 1in
respect of certain incomes”, no deduction shall
be allowed to him thereunder. Therefore, in cases
where no returns have been filed for a particular
assessment year, no deductions shall be allowed.
This embargo 1in section 80A(5) would apply,

though section 80P 1s not 1included 1in section
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80AC. This 1is so because, the inhibition against
allowing deduction 1is worded 1in quite similar
terms 1in sections 80A(5) and 80AC, of which
section 80A(5) 1is a provision 1inserted through
the Finance Act 33/2009 with effect from 1.4.2013
after the 1dinsertion of section 80AC as per the
Finance Act of 2006 with effect from 1.4.2006.
This clearly evidences the Tegislative
intendiment that the inhibition contained in sub-
section 5 of section 80A would operate by itself.
In cases where returns have been filed, the
guestion of exemptions or deductions referable to
section 80P would definitely have to be

considered and granted if eligible.

20.Here, questions would arise as to whether
belated returns filed beyond the period
stipulated under section 139(1) or section 139(4)
as well as following sections 142(1) and 148
proceedings could be considered for exemption. If
those returns are eligible to be accepted 1in
terms of Tlaw, going by the provisions of the

statute and the governing binding precedents, 1t
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goes without saying that the claim for exemption
will also stand effectuated as a claim duly made
as part of the returns so filed, for due

consideration.

21.when a notice under section 142(1) 1is 1issued,
the person may furnish the return and while doing
so, could also make claim for deduction referable
to section 80P. Not much different 1is the
situation when pre-assessment enquiry 1is carried
forward by 1issuance of notice under section 142
(1) or when notice is issued on the premise of
escaped assessment referable to section 148 of
the IT Act. This position notwithstanding, when
an assessment 1is subjected to first appeal or
further appeals under the IT Act or all questions
germane for concluding the assessment would be
relevant and claims which may result 1in
modification of the returns already filed could
also be entertained, particularly when it relates
to claims for exemptions. This is so because the
finality of assessment would not be achieved 1in

all such cases, until the termination of all such
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appellate remedies. Under such circumstances, the
Tribunal was not justified in denying exemption
under section 80P of the IT Act on the mere
ground of belated filing of return by the
assessee concerned. A return filed by the
assessee beyond the period stipulated under
section 139(1) or 139(4) or under section 142(1)
or section 148 can also be accepted and acted
upon provided further proceedings in relation to
such assessments are pending 1in the statutory
hierarchy of adjudication 1in terms of the
provisions of the IT Act. In all such situations,
it cannot be treated that a return filed at any
stage of such proceedings could be treated as non
est in law and invalid for the purpose of
deciding exemption under section 80P of the 1IT
Act. We thus answer substantial questions of Tlaw

B and C formulated and enumerated above.

with the aforesaid, we remit all these matters
for reconsideration by the Income Tax Appellate
Tribunal in the T1light of the answers rendered

herein on substantial questions of Tlaw A, B and
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C. The Tribunal will thereupon consider the
issues relating to the bad and doubtful debts and
the claim of the assessee 1in that regard by
treating that in all cases where exemptions are
claimed under section 80P and such matters were
pending before the assessing authority or before
the appellate authority, 1including 1in these
appeals, the question of exemption available
under section 80P was still available for

decision.

sd/-
Thottathil B.Radhakrishnan
Judge

sd/-
K.Harilal
Judge
Sha/040216
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